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The Scottish Government welcomes the petition and the opportunity to contribute to the 
debate. Our response to the petition is set out below, alongside recommendations for 
further action. The rationale for our response is set out in ANNEX A to this letter.  
 
Setting An Age Limit  

You asked whether setting an age limit for caffeinated drinks would be considered as an 
issue of food safety and consumer protection or as a health matter. 
 
As the Committee may be aware, any assessment of legislative competence would require 
to be carried out on the basis of detailed proposals. I can, however, confirm that the 
Scottish Government’s position is that it would in principle be possible to legislate on this 
topic in a way which is within the Parliament’s legislative competence. 
 
View on a Ban On Energy Drinks  

Scottish Government policy is to ensure energy drinks are marketed, retailed and 
consumed responsibly. While it has no plans to regulate the sale of energy drinks, we 
recognise the need to work with industry and local authorities to improve existing 
arrangements.  
 
Local Authorities  

The Scottish Government encourages the maximum use of existing powers by local 
authorities to restrict sale and marketing of energy drinks to children. Specific instances 
are of course a matter for the relevant local authority. Examples include the action taken in 
2015 by Edinburgh City Council to remove energy drinks from all 30 of its leisure centre 
sites.  
 
The Scottish Government produced guidance for Beyond the School Gate in 2014 and 
although this relates to the general sale of products high in fat, salt and sugar, the advice 
may be readily applied to energy drinks.  
 
Further Action  

We will:  
 

 engage with retailers and their representative bodies on this issue;  
 reinforce to retailers our expectation that they follow the British Soft Drinks 

Association (BSDA) code of practice in the way they retail promote energy drinks 
in-store;  

 in parallel, make clear our expectation to all manufacturers of energy drinks that 
they should market them responsibly, being mindful of the impact that such 
marketing may have on under-16 year olds;  

 ask local authorities to share best practice through relevant organisations like 
COSLA, and  

 as part of their duties under the Schools (Health Promotion and Nutrition) (Scotland) 
Act 2007, continue to expect schools to implement local policies which support pupil 
health and wellbeing. This includes policies on what products can and cannot be 
brought onto school premises (see part 6 of the annex to this letter). The Can It 
campaign has showcased good examples of this (e.g. Monifieth High School and 
Braeview Academy).  

 keep under review what further action can be taken to deliver further progress in 
this area.  

 
 



ANNEX A - RATIONALE  

 
The Scottish Government rationale for the above response to the petition are as follows:  
 
1. European Food Safety Authority Opinion  

 
The European Food Safety Authority (EFSA) published an opinion on May 2015 on the 
safety of caffeine in healthy people.  
 

 EFSA advised that single doses of caffeine up to 200mg from all sources do not 
raise safety concerns for the generally healthy adult population. With the exception 
of pregnant women, daily intakes of caffeine up to 400mg do not raise safety 
concerns for healthy adults.  
 

 For children and adolescents, EFSA’s opinion explains that there is insufficient 
information available to set a safe caffeine intake. However, EFSA considered that 
due to children and adolescents processing caffeine at least at the same rate as 
adults, the single doses of no concern for adults may also be applied to children as 
a daily limit. This is about 3mg of caffeine per kilo of body weight per day.  
 

2. Labelling Rules  

 
Regulation (EU) No 1169/2011 on the provision of food information to consumers requires 
specific labelling for high caffeine drinks and food.  Drinks, with the exception of those 
based on coffee, tea or coffee/tea extract that are intended for consumption and contain 
caffeine in excess of 150mg/l must state: ‘High caffeine content. Not recommended for 
children or pregnant or breast-feeding women’, followed by the caffeine content in mg per 
100ml. This information must be in the same field of vision as the name of the product.  
 
3. Industry Code of Practice  

 

The BSDA introduced a code of practice in 2010 which advised that high caffeine drinks 
should not be given to children. Following the application of revised labelling requirements 
on high caffeine foods in 2014, the previous voluntary labelling approach effectively 
became an EU legal requirement. Consequently, the BSDA updated their code of practice 
to include the following:  
 

 “Consume Moderately” statement should be included on the label 
 Marketing of energy drinks is restricted to communications and media with no more 

than 35% of the target audience under 16 years of age 
 No commercial activity relating to energy drinks by BSDA members in 

primary/secondary schools 
 Restricted advertising near locations of primary and secondary schools 
 Marketing communications will not promote excessive consumption of energy 

drinks  
 

4. Advertising and Marketing of Energy Drinks 
 

In terms of food and soft drink advertising to children, the current rules for broadcast media 
will be extended from 1 July 2017 to include banning the advertising of high fat, salt or 
sugar (HFSS) food or drink products across non-broadcast and on line media. The 
Department of Health nutrient profiling model (NPM) is used to classify products that are 
HFSS and identify which products can be advertised to children. The current model will not 
permit advertising of drinks that contain more than 4.5g of sugar per 100ml.  
 



 
 
In line with the food labelling rules, drinks containing more than 150mg of caffeine per litre 
(or 15mg/100ml) cannot be advertised to children.  
 
5. Scottish Government Diet & Obesity Strategy 

 

Our commitment is to produce a new Diet & Obesity strategy by end 2017. This will reflect 
the UKG’s sugary drinks level and reformaluation programme – both of which will impact 
on products containing added sugar.  These measures will not have an impact on a 
significant and growing section of the energy drink market which is zero sugar.  
 
6. The Role of Education 

 

The School Food Regulations do not allow any soft drinks to be provided in schools at any 
time of the day. The regulations do not apply to food and drink brought into school by 
pupils, for example as part of a packed lunch, however the Health Promotion and Nutrition 
Act require all schools to be health promoting and for this reason. Compliance with the 
duties under the Act and Regulations is monitored by Education Scotland Health and 
Nutrition Inspectors.  
 
Through Curriculum for Excellence, every child and young person in Scotland is entitled to 
a broad general education which includes learning about food and health. One of the 
topics under Health and Wellbeing within Curriculum for Excellence is ‘food and health’ 
and this sets out the experiences and outcomes that pupils should have during the course 
of their day to day learning and the relationship to their health and wellbeing in their widest 
sense. For example food education encompasses not only food and drink choices but the 
influences of advertising and culture. 
 


